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 Smt. Sefali Mahajan 
Wife of Late Gurupad Mahajan 
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-Vs.- 
 

1.  Smt. Subhra Paul 
Wife of Bimal Chandra Paul 

2. Sri Bimal Chandra Paul 
Son of Late Pran Ballav Paul 
Both residents of Nepalipatti 
Ward No.13, Tezpur Town 
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Mouza- Mahabhairab 
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3. Sri Bijay Kr. Rathi 
Son of Late Inder Chand Rathi 

4. Sri Krishna Kr. Rathi 
Son of Sri Bijay Kr. Rathi 
Both residents of Main Road 
Ward No.9 
PO & Mouza- Dhekiajuli 
District – Sonitpur, Assam 
 

----- Opp. Parties 
 

A petition under Sec. 47 R/W 
Order 21 Rule 97,99,101 and 
Section 151 of Code of Civil 
Procedure in presence of 
following advocates :- 

 
Ld. Advocate appeared for the petitioner          : - Mr. S. Borthakur 
Ld. Advocate appeared on behalf of OPs  : - Mr. T. K. Maitra &  
          Mr. D. Bose 



Misc. (J) No-135 of 2016 

(Arising out of T. Ex. No-3 of 2007) 
 

2 | P a g e  

 

 
 

1. Instant Misc. case arisen out of an application filed under Section 

47 R/W Order 21 Rule 97, 99,101 and Section 151 of CPC.  

Petitioner’s case 

 

2. The petitioner’s case appears to be in a short campus is that OP 

Nos. 1 and 2 of the instant Misc case instituted Title Suit 

No.12/1998 against the present OP Nos.3 and 4 and Late 

Gurupad Mahajan for specific performance of contract for sale of 

land and house with compensation and declaration of the 

relevant portion of registered gift deed as null and void with 

cancellation thereof and for permanent injunction. That said Title 

Suit No.12/1998 was settled at Lok Adalat on 28-07-2000 wherein 

the decree holder/O.P. filed the present execution proceeding 

after more than seven years of order passed in Lok Adalat. That 

the execution proceeding pending for more than nine years. That 

O.P. Nos. 1 and 2/decree holders in the original execution 

proceeding has not performed their part of condition imposed by 

the Lok Adalat and as such they are not entitled to any relief of 

specific performance of contract for sale. That after passing the 

order of Lok Adalat, decree holder/O.P. Nos.1 and 2 have not 

done anything to carry out the order of the Lok Adalat and in the 

meantime the present O.P. Nos. 3 and 4 on several occasions 

asked the decree holder/O.P. Nos.1 and 2 comply the order of 

the Lok Adalat but the decree holder/O.P. Nos. 1 and 2 reluctant 

to carry out the order of the Lok Adalat. That O.P. Nos.3 and 4 

vide registered sale deed no.2158/2005 dated 17-11-2005 sold 

the said land and house to the petitioner and by a rectification 

deed no.817/2007 dated 19-05-2007 Dag number was corrected. 

That petitioner after purchasing the land and house from the O.P. 

No.3 and 4, the petitioner mutated her name in the revenue 

record. That decree holders/O.P. Nos.1 and 2 were aware of the 

sale deed executed by O.P. Nos.3 and 4 in favour of the present 

petitioner and even applied for certified copy of the said sale 

deed no.2158/2007. It is further pleaded by the petitioner that 
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petitioner came to know that O.P. Nos.1 and 2/decree holders 

after lapse of 16 years, tying to purchase the suit property 

through the officer of the court depositing the balance amount 

after lapse of time fixed by the Lok Adalat. That decree holders 

/O.P. Nos.1 and 2 are negligent in performing the conditions 

imposed by the Lok Adalat and said decree cannot be executed. 

As such, the present petitioner filed the petition under Section 47 

R/W Order 21 Rule 97, 99,101 and Section 151 of CPC praying to 

dismiss the execution proceeding.  

Case of O.Ps 

 

3. O.P. Nos.1 and 2 contested the case of petitioner by filing written 

objection both in law and facts. The O.P. Nos.1 and 2 in their 

written objection pleaded that TS No.12/1998 disposed of on 20-

07-2000 on compromise and judgment debtor Nos.1 and 2 were 

to execute the sale deed in their favour within two months from 

the date of decree dated 28-07-2000. That judgment debtor Nos. 

1 and 2 were to carry out the judgment within two months of the 

decree and not by the decree holders. Hence, the execution 

proceeding no.3/07 filed after 7 years of the decree is within the 

prescribed time of 12 years as per the Limitation Act. That 

obligation to perform the decree for specific performance of sale 

was within two months from the date of decree upon the 

Judgment debtors Nos.1 and 2. That the decree holder lawfully 

filed execution proceeding within 12 years from the date of 

decree and the sale deed no.2158/2005 dated 17-11-2005 along 

with rectification deed no.817/2007 dated 19-05-2017 are illegal 

as those were been executed within the period of limitation for 

filing execution proceeding. As such, under the aforesaid 

circumstances, the OP Nos.1 and 2 prayed that the petition filed 

by the petitioner is liable to be dismissed and the sale deed and 

mutation entry over the suit property in the name of the 

petitioner needs to be declared null and void and liable to be 

cancelled.     
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4. Hence, in the light of the aforesaid discussion, following appears 

to be the point for determination : 

Whether petitioner is entitled to get any relief 

as prayed for ?  

5. During the time of hearing, both the parties have adduced oral as 

well as documentary forms of evidence. Petitioner side examined 

one witness and per contra, the OPs examined two nos. of 

witnesses and exhibited certain documents.  

EVIDENCES ADDUCED BY THE PETITIONER 

6. PW-1 has submitted his examination-in-chief through affidavit 

supporting the entire contents of the petition.PW-1 in her cross-

examination testified that she has filed this case against OPs 

Subhra Paul and Bijay Kr. Rathi. She doesn’t know what kind of 

execution case was filed by Subhra Paul and Bijay Kr. Rathi 

earlier. She knows that prior institution of this case, there was a 

suit pending in the civil court against her husband and Bijay Kr. 

Rathi. But she doesn’t know the year and no. of the suit. The 

shop is in her name and every year she renews the trade licence 

from the Dhekiajuli Municipality Board. She has not filed the 

original or the copy of the said trade licence in the court. She 

pays land revenue separately. She has not paid the land revenue 

for five years through her husband. She has not filed any revenue 

receipts deposited in the Mouzadar office from the year 2009 to 

2013. She has also not paid any taxes for the house for the last 

four years. She has not filed any documents paying taxes of 

house for the year 2006 to 2009. She purchased the suit land and 

house from Bijay Kr. Rathi and his son Krisna Kr. Rathi through a 

registered deed. She purchased land measuring 2 ½ Lessas of 

dag no.234 from  Bijay Kr. Rathi and Krisna Kr. Rathi with 6 feet 

verandah and one-room shop house. She cannot say who has 

executed the power of attorney for the land purchased by her. 

Title Suit No.12/98 was filed in this court and the said suit was 

compromised in Lok Adalat. She doesn’t know what amount was 

negotiated between Subhra Paul and Ajay Rathi.  She has filed 

the present case against Subhra Paul, Bijay Kr. Rathi, Krishna Kr. 
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Rahi and Bimal Paul. As per the compromised arrived at by 

Subhra Paul, Bijay Kr. Rathi, Krishna Kr. Rahi and Bimal Paul, the 

Lok Adalat by passing a decree dated 28-07-2000 fixed a time of 

2 months to Subhra Paul and Bimal Ch.Paul for depositing 

Rs.25,000/-. In the year 2016, Process Server affixed one notice 

in the wall of her shop and then after then after 16 years she 

came to know about the decree in the suit, as she has mentioned 

in her case. She does not know that the execution proceeding is 

to be filed within 12 year, but she has filed the case after 16 

years.  

EVIDENCES ADDUCED BY THE O.Ps 

7. DW-1 submitted her evidence-in-chief through affidavit by 

reproducing the contents of written objection and she deposed in 

her cross-examination that her husband filed TS No.12/98 against 

the O.P Nos.3 and 4 for specific performance of contract for sale 

of land and house with compensation and declaration of the 

relevant portion of registered gift deed as null and void with 

cancellation thereof and for permanent injunction. She further 

deposed that said suit was disposed of on compromise on 28-07-

2000 and as per said compromise it was decided that plaintiff 

Nos.1 and 2 shall pay Rs.25,000/- to defendant Nos.1 and 2 and 

defendant Nos.1 and 2 shall execute registered sale deed in 

favour of plaintiff Nos.1 and 2 within two months along with 

existing tenant and Ext.6 and Ext.7 are the documents of such 

settlement. Ext.8 is the order dated 28-07-2000. She also 

deposed that the award passed by the court on 28-07-2000 was 

to comply within two months. The court has fixed the time to pay 

Rs.25,000/- to the defendants by her within two months. She 

also deposed that said amount of Rs.25,000/- was to be paid by 

her within two months. She also deposed that she filed the 

Execution case No.3/07 to execute the decree dated 28-07-2000 

and she along with her husband filed the execution proceeding 

on 14-02-2007 and they filed the said execution proceeding after 

7 years of disposal and in para no.11 of petition filed in Title 

Execution case no.3/07, she prayed time to pay Rs.25,000/- in 
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faovur of the Judgment debtors. She also deposed that she along 

with her husband prayed before the Hon’ble court on 15-07-2009 

to extend the time to make payment of Rs.25,000/- and there 

was a Misc.(J) case No.32/09. She also deposed that said petition 

was filed to extend the time of payment of Rs.25,000/- passed on 

28-07-2000. She also admitted that they have not deposited 

Rs.25,000/- at the time of filing that petition. That she deposed 

that on 29-07-2015, the court allowed their petition fled on 18-

07-2009. She also deposed that on 07-08-2015 they deposited 

the amount to the court. She also admitted that she and her 

husband deposited Rs.25,000/- after 15 years of decree in 

respect of time fixed by the court. She also deposed that after 

decision of the said case, Bijay Kr. Rathi and Krishna Kr. Rathi 

requested her and her husband to implement the decision of the 

Hon’ble Court. She also admitted that O.P. Nos.3 and 4 Bijay Kr. 

Rathi and Krishna Kr. Rathi executing registered sale deed 

no.2158/2005 dated 17-11-2005 sold the suit property along with 

the existing tenant in favour of the petitioner Sefali Mahajan and 

further vide rectification deed no.817 dated 19-05-2007 the dag 

number was rectified. She also admitted that Bijay Kr. Rathi and 

Krishna Kr. Rathi sold the suit property in faovur of the existing 

tenant Sefali Mahajan and they came to know about the said fact 

in the year 2005, but she does not know that Safali Mahajan after 

purchasing the suit property got her name mutated over the suit 

land. In Ext.3, Jamabandi name of Safali Mahajan and payment 

rent receipt were mentioned. She has exhibited certified copy of 

decree passed in TS no.12/98 as Ext.A and there time was fixed 

for two months. Sefali Mahajan purchased the suit property in the 

year 2005 and now possessing the same since from 2005.  

8. DW-2 submitted his evidence-in-chief through affidavit by 

reproducing the contents of written objection and he deposed in 

his cross-examination that Sefali Mahajan died during the 

pendency the case and after her death, her daughters namely 

Smt. Rita Dey and Simu Paul and son Amar Mahajan were 

impleaded in the case. He and his wife had filed T.S.12/1998 
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against the present OP Nos.3 and 4 Bijay Kr. Rathi and Krishna 

Kr. Rathi along with Gurupad Mahajan in the court of Civil Judge, 

Sr. Division. That suit was filed for specific performance of 

contract for sale of land and house with compensation and 

declaration of relevant portion of gift deed as null and void with 

cancellation and for permanent injunction. The defendants 

contested the T.S.12/1998 by fling written statement. 

T.S.12/1998 was referred by the Civil Judge to the Lok Adalat for 

settlement. On 28-07-2000 T.S.12/1998 was settled on the 

mediation of conciliators. In the said T.S.12/1998, the plaintiff 

nos.1 and 2 would have to pay Rs.25,000/- to the defendant 

nos.1 and 2 and defendant no.1 and 2 would execute registered 

the sale deed in favour of plaintiff nos.1 and 2 within a period of 

two months and deliver possession of the same with the existing 

tenant. Ext.6 is the record of said T.S.12/1998. Ext.7 is the 

settlement order in the Lok Adalat. In the Ext.7, it was mentioned 

that the plaintiff would pay Rs.25,000/- to defendants and the 

defendants would hand over the possession with the existing 

tenant within 2 months in favour of the plaintiff. Ext.8 the order 

dated 28-07-2000 passed in Lok Addalat. As per the award 

passed in the Lok Adalat, two months time was fixed for 

performing the required work. He and his wife did not deposit the 

amount of Rs.25,000/- within the time fixed by the court and only 

subsequently they had deposited. He and his wife had filed 

execution case no.3/2007 for execution of the decree passed in 

T.S.12/1998. Said execution case was filed by him and his wife 

on 15-02-2007. Said execution proceeding was filed by him and 

his wife after 7 years of passing of the decree in Lok Adalat. At 

the time of filing the execution case on 15-02-2007, they did not 

deposit the balance amount of Rs.25,000/-. He and his wife filed 

an application in the Execution case no.3/2007 for extension of 

time on 18-07-2009. A Misc. case was registered based on the 

said application. On the application dated 18-07-2009 filed by him 

and his wife, Misc. case no.32/09 was registered and they did not 

deposit Rs.25,000/- on 18-07-2009. On 29-07-2015, the court 
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granted the petition dated 18-07-2009 filed by them. He and his 

wife deposited the remaining amount of Rs.25,000/- on 07-08-

2015 in the hand of Sheristadar. As per the order of the Lok 

Adalat dated 28-07-2000 wherein two months time was fixed, but 

he and his wife had deposited the amount in Execution case 

no.3/2007 on 07-08-2015 after long 15 years. The defendant 

nos.3 and 4 Bijay Kr. Rathi and Krishna Kr. Rathi had sold land 

and house with the existing tenant to plaintiff Sefali Mahajan by 

executing a registered sale deed no.2158/2005 dated 17-11-

2005. Subsequently, the registered sale deed no.2158/05 was 

rectified to correct some mistakes. He obtained the certified copy 

of registered sale deed no.2158/2005 in the year 2005 and 

obtained the rectification deed no.817/2007 in the year 2007. He 

does not know if Safali Mahajan mutated her name after 

purchase. He does not know if Safali Mahajan paid land revenue 

etc. The non-judicial stamp were purchased by him on 01-12-

2016 which he mentioned. Those stamp papers were not 

exhibited in the court and those and in his hand and he has 

mentioned about the same in his affidavit.  He has submitted the 

certified copy Ext.A of TS No.12/98 and time is mention as two 

months therein.  

9. Petitioner Smt. Sefali Mahajan and subsequently represented 

through her legal heirs in her petition empathetically pleaded that 

the decree passed in TS No.12/98 needs to be declared not 

executable contending that TS No.12/98 filed by OP Nos.1 and 2 

against OP No.3 and 4 for specific performance of contract along 

with consequential reliefs. Subsequently, said suit was 

compromised before the Lok Adalat with the terms and conditions 

that the sale deed in respect of said land will be executed in 

favour of the plaintiffs i.e. O.P Nos.1 and 2 and defendant Nos.1 

and 2 by paying the balance consideration of Rs.25,000/- and 

deliver of possession of suit property along with existing tenant 

with the proforma defendant no.3 to the plaintiffs within two 

months. It is further pleaded by the petitioner that even after 

disposal of the suit on amicable settlement on 28-07-2000, the 
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O.P nos. 1 and 2 failed to perform their part of contract imposed 

by the Lok Adalat and OP No.3 and 4 on several occasions asked 

the OP Nos.1 and 2 to comply the order of Lok Adalat but the O.P 

Nos. 1 and 2 reluctant to carry out the order of the Lok Adalat. 

Subsequently, in the year 2005, OP Nos.3 and 4 vide registered 

sale deed no.2158/2005 dated 17-11-2005 sold the suit property 

along with the existing tenant in favour of the petitioner and vide 

rectification deed no.817/2007 dated 19-05-2017 dag number of 

the registered sale deed was been corrected. Thereafter, 

petitioner took possession and mutated her names over the suit 

property, but in the year 2007 the OP Nos.1 and 2 by filing 

instant execution proceeding wanted to execute registered sale 

deed from OP No.3 and 4, which is not tenable in the eye of law 

as O.P Nos. 1 and 2 violated the terms and conditions of the 

decree dated 28-07-2000. Per contra, the O.P Nos. 1 and 2 being 

the decree holder of TS No.12/98 pleaded in their written 

objection that the petition filed by the petitioner not tenable in 

the eye of law and they filed the execution proceeding within 12 

years from the date of decree i.e. in the year 2007 and as such 

plea raised by the petitioner appears to be not tenable in the eye 

of law. It is pleaded by the OP Nos.1 and 2 in their written 

objection that the sale deed executed between the O.P Nos. 3 

and 4 in favour of the petitioner is null and void and liable to be 

cancelled.  

10. The aforesaid bone of contentions stands up before this court 

from the pleadings on record needs to be adjudicated on 

appreciation of evidences presented before this court by the rival 

parties. Prior appreciation of evidence, this court finds that the 

following pertinent questions that needs to be answered in the 

instant proceeding :  

(1) Whether the decree passed in TS No.12/98 is 

executable ? 

(2) Whether the O.P Nos. 1 and 2 violated the terms 

and conditions of the decree dated 28-07-2000 ? 
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(3) Whether the O.P Nos. 3 and 4 executed registered 

sale deed No.2158/2005 and subsequently 

rectification deed no. 817/2007 pertains to the suit 

land along with existing tenant in favour of the 

petitioner ? 

(4) Whether the execution proceeding filed by the O.P 

Nos. 1 and 2 barred by law of Limitation ?       

All the questions formulated above are inter-related 

and as such let us discuss all the questions together to arrive at 

a proper conclusion of dispute.  

11.  In the light of aforesaid questions formulated above, this court 

perused the entire evidence on record and it finds that both the 

parties admitted the following facts : 

(i) Passing of decree dated 28-07-2000 in TS 

No.12/98 in Lok Adalat ; 

(ii) Filing execution proceeding no.3/2007 in the 

year 2007; 

(iii) Execution of registered sale deed no. 

No.2158/2005 and subsequently rectification 

deed no. 817/2007 by O.P Nos. 1 and 2 in 

favour of the petitioner; 

(iv) Mutation of the name of the petitioner over the 

suit property along with existing tenant; 

(v) Possession of the petitioner over the suit 

property.   

12. All the aforesaid facts disclosed from the pleadings of rival parties 

appears to be admitted and those admitted facts needs no 

further appreciation or proof as admitted facts needs no further 

proof.   

13. Now, coming to the questions of violating terms and conditions of 

the decree dated 28-07-2000 passed in the year 2000 before Lok 

Adalat, this court perused the oral as well as documentary forms 

of evidences and it finds that petitioner Sefali Mahajan examined 

herself as PW-1 and in her evidence she supported that she had 

purchased the suit property from Bijay Kr. Rathi and his son 
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Krishna Kr. Rathi through a registered sale deed. She also 

deposed that TS No.12/98 instituted before the court and same 

was disposed of on compromise and she knows the terms and 

conditions of the compromise. She also deposed in her cross-

examination that as per order of Lok Adalat dated 28-07-2000 

decree was passed fixing the time for two months to Subhra Paul 

and Bimal Ch. Paul to pay Rs.25,000/-.  

14. Hence, it is seen that PW-1 has supported and corroborated her 

version and O.Ps failed to dismantle her credence by bringing out 

any sort of material contradictions.  

15. DW-1 appears to be Subhra Paul and she in her cross-

examination admitted that her husband filed TS No.12/98 against 

the O.P Nos.3 and 4 for specific performance of contract for sale 

of land and house with compensation and declaration of the 

relevant portion of registered gift deed as null and void with 

cancellation thereof and for permanent injunction. She further 

deposed that said suit was disposed of on compromise on 28-07-

2000 and as per said compromise it was decreed that plaintiff 

Nos.1 and 2 shall pay Rs.25,000/- to defendant Nos.1 and 2 and 

defendant Nos.1 and 2 shall execute registered sale deed in 

favour of plaintiff Nos.1 and 2 within two months along with 

existing tenant and Ext.6 and Ext.7 are the documents of such 

settlement. Ext.8 is the order dated 28-07-2000. She also 

deposed that the order passed by the court on 28-07-2000 was 

to comply within two months and the court has fixed the time to 

pay Rs.25,000/- to the defendants by her within two months. She 

also deposed that said amount of Rs.25,000/- was to be paid by 

her within two months. She also deposed that she filed the 

Execution case No.3/07 to execute the decree dated 28-07-2000 

and she along with her husband filed the execution proceeding 

on 14-02-2007 and they filed the said execution proceeding after 

7 years of disposal of suit and in para no.11 of petition filed in 

Title Execution case no.3/07, she prayed time to pay Rs.25,000/- 

in faovur of the Judgment debtors. She also deposed that she 

along with her husband prayed before the Hon’ble court on 15-
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07-2009 to extend the time to make payment of Rs.25,000/- and 

there was a Misc.(J) case No.32/09. She also deposed that said 

petition was filed to extend the time of payment of Rs.25,000/- 

passed on 28-07-2000. She also admitted that they have not 

deposited Rs.25,000/- at the time of filing execution petition and 

on 29-07-2015, the court allowed their petition fled on 18-07-

2009. She also deposed that on 07-08-2015 they deposited the 

amount to the court. She also admitted that she and her husband 

deposited Rs.25,000/- after 15 years of decree in respect of time 

fixed by the court. She also deposed that after decision of the 

said case, Bijay Kr. Rathi and Krishna Kr. Rathi requested her and 

her husband to implement the decision of the Hon’ble Court. She 

also admitted that O.P. Nos.3 and 4 Bijay Kr. Rathi and Krishna 

Kr. Rathi executed registered sale deed no.2158/2005 dated 17-

11-2005 sold the suit property along with the existing tenant in 

favour of the petitioner Sefali Mahajan and further vide 

rectification deed no.817 dated 19-05-2007 the dag number was 

rectified. She also admitted that  Bijay Kr. Rathi and Krishna Kr. 

Rathi sold the suit property in faovur of the existing tenant Sefali 

Mahajan and they came to know about the said fact in the year 

2005. DW-2 being the husband of DW-1 deposed the same facts 

as deposed by DW-1.  

16. To sum up the evidences of both witnesses it disclosed that DW-1 

and DW-2 in their cross-examination admitted that as per the 

decree dated 28-07-2000, the time was fixed for two months and 

as per the terms and conditions of the decree they were to pay 

Rs.25,000/- to the OP No.2 and 3 of this case within two months. 

They also admitted that after passing of the decree dated 28-07-

2000 the OP No.2 and 3 who are the JDs of that suit requested 

them to implement the decree passed against them within two 

months. DW-1 emphatically supported that Ext.A appears to be 

certified copy of the decreed passed in TS No.12/98 and as per 

that decree they have to comply and execute the registered sale 

deed by paying the balance consideration amount of Rs.25,000/- 

within two months. DW-1 and DW-2 further admitted that they 
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have filed execution proceeding no.3/2007 and in the year 2009 

they have prayed for extending time to pay the balance amount 

of Rs.25,000/- and the court in the year 2015 accepted their 

petition and they deposited the balance consideration amount of 

Rs.25,000/- after 15 years of passing the decree.  

17. Therefore, from the admissions presented by DW-1 and DW-2 it 

has become crystal clear that both the decree holders of Title 

Execution case no.3/2007, OP Nos. 1 and 2 of this instant Misc. 

case failed to comply the terms and conditions of the decree 

within two months and it is also appears to be admitted and 

proved that at the time of filing Title Execution case no.3/2007 

they failed to deposit the balance consideration amount of 

Rs.25,000/- even till the year 2009, they failed to pay the balance 

consideration amount before the court. It is also appears to be 

proved and established fact that one Misc. case No. 32/09 was 

registered as DW-1 and DW-2 filed petition for extending time of 

payment of balance consideration which was allowed in the year 

2015 and accordingly they have deposited the amount after 15 

years of passing the decree which categorically clears the fact 

that the term and conditions imposed upon them were being 

violated by the O.P. Nos.1 and 2 and OP No. 2 and 3 after 

passing the decree dated 28-07-2000 requested them to 

implement the terms and conditions of the decree and they failed 

to comply the decree. It is also appears to be proved and 

established fact that the DW-1 and DW-2 having sufficient 

knowledge of execution of sale deed in respect of suit properties 

in favour of the existing tenant and possession of petitioner Sefali 

Mahajan since from the year 2005, field the execution proceeding 

in the year 2007. As such, this court finds that the terms and 

conditions of the decree dated 28-07-2000 passed by the Lok 

Adalat violated by the O.P Nos.1 and 2 and O.P. Nos.1 and 2 

further knowing about the possession and purchase of the 

petitioner, after two years of her purchase, they preferred the 

execution proceeding in the year 2007. Although it is a case 

where the execution proceeding filed within the period of 12 
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years, but this being the decree like specific performance of 

contract where the terms and conditions has been fixed by the 

court, the O.P. Nos. 1 and 2 failed to comply and implement the 

decree even after request from the O.P. Nos.3 and 4 who are the 

JDs of that TS No.12/98. The terms and conditions imposed upon 

the parties were being violated and after 7 years of passing that 

compromise decree, the decree holders i.e. O.P Nos. 1 and 2 

preferred the instant execution proceeding in the year 2007 and 

they even failed to pay the amount within 15 years of execution. 

The decree holder further failed to justify the reason of 

condonation of delay of preferring the execution proceeding after 

7 years. Undoubtedly, the time for payment of balance 

consideration amount was extended in the year 2015 upon a 

petition filed in the year 2009, and said fact does not exclude the 

period of limitation for non-payment of balance consideration 

within two months from the date of passing the decree. As per 

the terms and conditions of the decree O.P Nos. 1 and 2 having a 

legal duty to pay the balance consideration amount of 

Rs.25,000/- within two months from 28-07-2000 and in this case, 

it categorically disclosed that the O.P.Nos. 1 and 2 failed to 

comply the terms of decree and instead of that they knowing 

about the purchase of petitioner after 2 years preferred execution 

proceeding no.3/07 and even on the date of preferring execution 

petition they failed to pay the balance consideration amount 

before the court. Hence, it is seen that O.P Nos.1 and 2 violated 

the terms of decree.                    

18.  Hon’ble Apex Court in a landmark judgment on the same issue in 

P.R. Yelemalai –Vs- N. M. Ravi ; (2015) 9 SCC 52, decided 

that non-compliance with condition of the decree renders 

automatic dismissal of the suit as per terms of the decree in case 

the decree holder (plaintiff/buyer) fails to deposit the balance 

consideration within the time stipulated not in manner stipulated 

by the court in the conditions of the decree. The plaintiff/buyer 

delayed the payment by one day even after extension of time by 

the court and further automatic extension due to court holiday as 
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to one day’s delay had not been condoned. It is further observed 

by the Hon’ble Apex Court in the same case that plaintiff/buyer 

had not filed any application on reopening day for condonation of 

the further delay. Hence, trial court rightly held that decree 

holder is not entitled to seek execution of the decree which does 

not exists in the eye of law due to deemed dismissal of suit and 

consequently dismissed the execution proceeding. It is further 

observed that in a conditional decree, the decree passed by the 

court appears to be self-operative and therefore non-compliance 

with the condition laid the suit to automatic dismissal. Hon’ble 

Apex Court in the said judgment further observed and held, 

extension of time for depositing balance consideration amount is 

discretion of the court and in that case plaintiff after getting of 

time failed to make the payment or extension of time. Thus, the 

plaintiff/buyer failed to comply with the decree and suit stood 

dismissed automatically as per the terms and conditions of the 

decree.  

19. I have given thoughtful consideration of the aforesaid ratio 

enunciated by the Hon’ble Apex Court and it finds that the factual 

matrix of the suit upon which the Hon’ble Apex Court decided the 

aforesaid ratio and the factual matrix of the instant dispute in 

hand are similar and identical. In the instant dispute decree for 

specific performance of contract was admittedly passed in the 

year 2000 and it was a conditional decreed where the plaintiffs 

were to pay the remaining balance consideration amount within 

two months but the plaintiff/buyer failed to deposit the same 

within that stipulated period and prayer for extension of time was 

filed in the year 2009 after elapsation of nine years and even on 

the day of filing the execution proceeding the decree holder failed 

to tender the balance consideration amount and failed to make 

any application for extension of time to pay the balance 

consideration amount, in the year 2007. Undeniably, the 

decree/holder plaintiff in the year 2009 preferred the application 

praying extension of time which was granted by the executing 

court in the year 2015 and even on extension of time the decree 
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holder failed to pay the balance consideration amount within the 

stipulated time fixed by the court. Therefore, this court finds that 

the decree holders/plaintiffs failed to comply the conditional 

decree passed in their favour and it is an appropriate case where 

the ratio of the Hon’ble Apex Court appears to be applicable and 

consequently the decree passed in favour of the plaintiff 

automatically stands dismissed due to non-compliance of the 

conditions of the decree passed by the court, in the year 2000 on 

completion of two months from the date of decree.  

20. Therefore, in the light of the aforesaid discussion, this court is of 

considered opinion that the execution proceeding is not tenable 

in the eye of law as the decree automatically stands dismissed 

long before due to non-compliance of the conditional decree 

passed in favour of the decree holder. Hence, the petitioner is 

entitled to the reliefs as prayed for and accordingly, point for 

determination answered in affirmative and in favour of the 

petitioner.    

ORDER 

21. In the result, prayer filed by the petitioner stands allowed and 

consequently, the execution proceeding filed by the decree 

holders vide Tile Execution No.3/2007 stands dismissed without 

cost.  

22. Both sides shall bear their respective costs. Inform both the 

sides. Misc. (J) case is disposed of accordingly.           
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